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April 7, 2020 
 
Via Electronic Mail and Overnight Delivery 
 
The Honorable Jovita Carranza  
Administrator  
U.S. Small Business Administration  
409 3rd Street SW  
Washington, D.C. 20416 
 

Re: CARES Act Expansion of Eligibility for Economic Injury Disaster Loans and 
Agricultural Businesses.    

 
Dear Administrator Carranza: 
 
 I wrote on behalf this law firm’s client the North American Gamebird Association (“NAGA”) to 
provide statutory citations and analysis in support of the conclusion stated in the April 3, 2020 letter to you 
from Senator Rubio and Representatives Velazquez and Chabot regarding the eligibility of agricultural 
businesses for SBA economic injury disaster loans (“EIDL”).  Background information regarding NAGA 
is attached.   
 
 Senator Rubio and Representatives Velazquez and Chabot explain in their letter that Congress 
intended to make agricultural businesses eligible for EIDL through including agricultural businesses within 
the special temporary 500 employee threshold for EIDL eligibility established in § 1110 of the CARES 
Act, P.L. 116-136 (March 27, 2020).  We provide a statutory analysis of § 1110 and its relationship to pre-
existing law, 15 U.S.C. § 636(b), which had excluded “agricultural enterprises” from eligibility for SBA 
disaster loans, on the theory that farmers could seek disaster loans from the U.S. Department of Agriculture.  
The analysis shows these members of Congress are correctly reading this law.  
 
 Many of NAGA’s members hatch and raise gamebirds for sale to hunting preserves.  Congress in 
1986 excluded agricultural enterprises from SBA disaster loans, because farmers could apply to USDA for 
disaster loans.  P.L. § 99-272 § 18006 (1986); see Senate Report 99-146, 486-87, 1985 WL 29974 (1985).1  
This provision has been codified since then in 15 U.S.C. § 636(b), in an introductory clause covering both 
SBA physical disaster loans governed by § 636(b)(1), and SBA economic injury loans governed by § 
636(b)(2).  Agricultural enterprises remained eligible for the various types of general SBA business loans 
available under 15 U.S.C. § 636(a), the newest being the Payroll Protection Program loans governed by § 
636(a)(36).  
 

                                                 
1 Often these businesses are classified under NAICS Code 11998 - All other Miscellaneous Crop Farming.   
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 In response to Covid-19, which is disrupting many agricultural as well as non-agricultural markets, 
Congress temporarily expanded eligibility for one of the two types of SBA disaster loans -- EIDL loans.  
Section 1110(a)(1) of the CARES Act defines the “covered period” for this temporary expansion as January 
31, 2020 through December 31, 2020.  Section 1110(a)(2) broadly defines the expanded list of “eligible 
entities” to include “a business with not more than 500 employees” and several other types of entities.  This 
definition of “eligible entities” has no exclusion for agricultural enterprises.  Section 1110(b) then provides 
very specifically who is eligible for EIDL loans during this temporary period:  “During the covered period, 
in addition to small business concerns, private nonprofit organizations, and small agricultural cooperatives, 
an eligible entity shall be eligible for a loan made under section 7(b)(2) of the Small Business Act (15 
U.S.C. 636(b)(2)).” CARES Act § 1110(b) (emphasis added).  Thus, because agricultural enterprises with 
not more than 500 employees meet the definition of “eligible entities,” agricultural enterprises with not 
more than 500 employees “shall be eligible” for EIDL loans, temporarily, in response to disruptive impact 
of Covid-19.    
 
 While § 1110(b) of the CARES Act does not repeal the language in 15 U.S.C § 636 (b) that has 
served to make agricultural enterprises ineligible for SBA disaster loans, there is no conflict upon closer 
examination.  The absence of specific repeal language is not indicative of intent on the part of Congress to 
exclude agricultural enterprises with 500 or fewer employees from the expanded EIDL program in response 
to Covid-19.  When Congress enacts a subsequent statute granting temporary relief of limited scope from 
the ordinary operation of permanent provisions of the U.S. Code, which is exactly what the eligibility 
expansion language in CARES Act § 1110(b) does, it commonly does so without repealing the permanent 
U.S. Code provisions.  The special statute operates as an exception to operation of the non-repealed general 
statute.2  Here, the permanent provisions will continue to govern without modification in cases outside the 
scope of the special relief statute (e.g. for physical disaster loans governed by 15 U.S.C. § 636(b)(1) as 
opposed to economic injury disaster loans governed by § 636(b)(2)). The permanent provisions will govern 
all cases when the temporary relief expires.  There is no need to repeal U.S. Code provisions in order to 
temporarily supersede them in particular instances for particular reasons.3    
 
 Thus, CARES Act § 1110(b) must prevail over the introductory sentence to 15 U.S.C. § 636(b) 
under principles of statutory construction because § 1110(b) is both the newer provision and the one enacted 
to specifically respond to the impact of coronavirus, which is generating the need for emergency borrowing 
by farmers and other agricultural enterprises.  Moreover, the CARES Act must be construed as a coherent 
whole.  The CARES Act does not create a special USDA-administered small business disaster loan for 
agriculture.  One would expect such a program to have been created had Congress intended to utilize the 
older policy enacted in 1986 of referring farmers to USDA for disaster loans.  See Senate Report 99-146, 
486-87, 1985 WL 29974 (1985).  Because Congress did not create a disaster loan provision for small 
agricultural businesses (or any agriculture businesses), the most logical conclusion is that Congress 

                                                 
2 Strawser v. Atkins, 290 F3d 720, 733 (4th Cir. 2002); Stewart v. Smith, 673 F.2d 485, 492 (D.C. Cir. 
1982). 
3 This conclusion is fortified by the structure of § 1110, which does not make a single change to the 
permanent U.S Code.  Instead, it utilizes terms such as “in addition to” or “waive” to grant short term 
special relief.  See § 1110(b) (“eligible entities” may receive EIDL Loans under 15 U.S.C. § 636(b)(2) in 
response to Covid-19 “in addition” to the list of entities normally eligible for these loans); § 1110(c) (SBA 
shall “waive” normal credit requirements under 15 U.S.C. § 636(b)(2)); and § 1110(d) (“in response to 
COVID-19 … the Administrator may … approve an application based solely on credit score ….”).   
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intended § 1110(b) to do exactly what it says, which is to make small businesses with 500 or fewer 
employees temporarily eligible for EIDL loans, agriculture enterprises included.4   
 
 The opposing conclusion that Congress intended to cut small agriculture out completely from 
special Covid-19 disaster loan relief is implausible.  To the contrary, the small business provisions of the 
CARES Act consistently seek to assist small businesses generally across the economy, without excluding 
or preferring any sectors of the economy, consistently using a 500-employee threshold as a means to define 
the limits of the small business relief efforts.  
 
 Senators Rubio and Representatives Velazquez and Chabot are correct.  There is no agricultural 
exclusion from CARES Act § 1110(b). The members of the North American Gamebird Association are 
grateful for this temporary change to EIDL Loans. The CARES Act is intended to provide assistance for 
small businesses, and our members are exactly that.  We appreciate the consideration of the SBA on this 
guidance as requested by NAGA and these members of Congress.   
 
     Sincerely,  
 
      

James H. Lister 
 
     Attorney for North American Gamebird Association 
 
 
Cc: Brian Beavers (NAGA President) 
 Mike Martz (Chair, NAGA Covid-19 Response Committee) 
 Rob Sexton (NAGA Executive Director) 
 
 

                                                 
4 Our review of the CARES Act revealed no new programs addressing small agriculture business or 
addressing disaster loans for agriculture.  USDA received an appropriation to support agriculture, but there 
is no discussion of either loans or small agriculture business.  See CARES Act Division B, Title 1. 




